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National Historic Preservation Act 

• Passed by Congress in 1966 

• States that “…the historical and cultural foundations of the 
Nation should be preserved as a living part of our community 
life and development in order to give a sense of orientation to 
the American people.”   [54 U.SC. 300101 b(2)] 

• Established several institutions:  
– Advisory Council on Historic Preservation 

– State Historic Preservation Office 

– National Register of Historic Places 

– Section 106 review process 



Section 106 of the National Historic 
Preservation Act of 1966 

The head of any Federal agency having direct or indirect jurisdiction over a 
proposed Federal or federally assisted undertaking in any State and the head 
of any Federal department or independent agency having authority to license 
any undertaking shall, prior to the approval of the expenditure of any Federal 
funds on the undertaking or prior to the issuance of any license, as the case 
may be, take into account the effect of the undertaking on any district, site, 
building, structure, or object that is included in or eligible for inclusion in 
the National Register. The head of any such Federal agency shall afford the 
Advisory Council on Historic Preservation established under Title II of this Act 
a reasonable opportunity to comment with regard to such undertaking. 



Purpose of Section 106 

The Section 106 process seeks to balance 
historic preservation concerns with the needs of 
Federally funded and/or approved projects. 



The Section 106 process 

• Federal agencies carry out a consultation among the 
responsible agency officials and other consulting parties with 
an interest in the effects of the undertaking on historic 
properties 

• The goal of consultation is to  
– identify historic properties potentially affected by the undertaking,  

– assess the effects of the undertaking,  

– seek ways to avoid, minimize or mitigate any adverse effects on 
historic properties 



The Section 106 process: Consultation 

Consultation is at the heart of the Section 106 
process.  

 



 
Making the most of consultation 

 
Consultation involves participants with a wide variety of concerns 
and goals. While the focus of some may be preservation, the 
focus of others may be time, cost, and the purpose to be served 
by the project.  In any case, effective consultation requires that 
the Agency acknowledges that others have legitimate interests, 
and seeks to understand and accommodate them 



Participants in the Section 106 process 

• Federal agencies 

• Advisory Council on Historic                                         
Preservation 

• SHPO/THPO 

• Other consulting parties 

• Local governments 

• Applicants 

• Individuals with a demonstrated interest (legal, 
economic, preservation) in the undertaking 

• Public 



The role of Federal Agencies in the Section 106 
process 

• Primary responsibilities of Section 106 rest on 
the responsible Federal Agencies. 

• For projects with multiple federal authorities, 
a Lead Agency can be designated. 

• Actions carried out by Agencies under Section 
106 should meet professional standards. 

• Agency official is ultimately responsible for 
content and findings in all documents. 
 



The role of the Advisory Council on Historic 
Preservation in the Section 106 process 

 

• Independent Federal agency created by NHPA 

• Advises the President and Congress on historic preservation 
matters 

• Oversees Section 106 process 

• Reviews Federal agency historic preservation programs and 
policies 

• Encourages public interest and participation in preservation 

 



The role of the Advisory Council on Historic 
Preservation in the Section 106 process 

• Council may take part in project reviews, but typically the 
review process can conclude without Council 
participation  

• May choose to enter process when necessary to ensure 
purposes of Section 106 and NHPA are met 

• May provide guidance or advisory opinion on request 



The role of the State Historic Preservation Office 

• Represents the interests of the State and its citizens in the 
preservation of their cultural heritage 

• Advises and assists Federal agencies in carrying out their 
Section 106 responsibilities 

• Advises the public & other consulting parties about their role 
in the review process 

• Works with consulting parties to help ensure that historic 
properties are taken into consideration in all levels of planning 
and development 



The role of the Tribal Historic Preservation 
Office (THPO) in the Section 106 process 

• Agencies must consult under Section 106 with any Indian 
tribe that attaches religious and cultural significance to 
affected historic properties (Government to Government 
basis)  

• Regulations authorize tribes to assume SHPO Section 106 
responsibilities on tribal lands 

• There are no federally recognized Indian tribes in Ohio 
– There are numerous sites and properties in Ohio to which        

Indian tribes attach religious and/or cultural significance 



The role of the Local Government in the Section 
106 process 

• Those officials with jurisdiction over the area in which the 
effects of an undertaking may occur; may be a county or 
city manager or their deputies, the planning director, or 
the local historic preservation planner officer, or Certified 
Local Government contact.  

• Should advise the Agency about local planning, regulatory, 
and environmental issues that may intersect with the 
Section 106 project. 



The role of the Applicant in the Section 106 
process 

• Agency may authorize applicant to initiate consultation; 
may use applicant info & analyses in making decisions 

• Agency must notify SHPO/THPO when an applicant has 
been authorized to initiate consultation 

• Agency still remains legally responsible for all findings and 
determinations; they must understand their basis 



Additional Consulting Parties in the Section 106 
process 

• Individuals and organizations with demonstrated legal, 
economic, or preservation interest may ask to participate in 
consultation 

• Agency is responsible for providing project info to all 
consulting parties so that they have an informed basis for 
comment 

• Agency, SHPO/THPO, and Council may also agree to invite 
other consulting parties later in the process, especially when 
resolving adverse effects 



The role of the Public in the Section 106 process 

• Agencies must “seek and consider the views of the public” 

• Public views are “essential to informed Federal decision-
making” 

• No set rules for public involvement, but Agencies may use 
existing mechanisms for public involvement if they are 
consistent with 106 regulations 
– Use scheduled public meetings 

– Provide info to affected property owners 

– Advertise to seek comments 

– Meet with representatives from local organizations 



Basic steps in the Section 106 process 

 
• Step I: Initiate the Process 

 

• Step II: Identify historic properties 

 

• Step III: Assess adverse effects 

 

• Step IV: Resolve any adverse effects 
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Step I: Initiate the process 

Agency makes decision about whether a project is 
considered an “undertaking” for the purpose of 
Section 106 review 



Step I: What is an Undertaking? 

Project, activity, or program funded in whole or in part under 
the direct or indirect jurisdiction of a Federal agency, including 
those carried out by or on behalf of a Federal Agency; those 
carried out with Federal financial assistance; those requiring a 
Federal permit, license or approval; and those subject to State 
or local regulation administered pursuant to a delegation or 
approval by a Federal agency. [36 CFR 800.16] 

 



Step I: Initiate the process- Ask questions 

• Is your project subject to review under 106? 

– Does the project involve the use of federal property? 

– Will the project use any federal funding, even federal 
funds delegated to state agencies? 

– Do you need a federal permit or approval for any 
aspect of your project? 

• Deciding whether an activity constitutes an undertaking is 
Agency responsibility 



Step I: Initiate the process 

Agency starts consultation by notifying appropriate SHPO and/or 
THPO 

• Agency and SHPO and THPO consult regarding potential 
consulting parties and plan how to involve the public 

• Agency is responsible for formally inviting other 
consulting parties to participate and to respond to 
requests for consulting party status  



Step I: Initiate the process-  
Ask more questions 

Do I have a PLAN for completing 106 review for my project? 

– How can the public learn about historic properties near 
this project and when will you consider their 
comments? 

– Who do you need to consult with who might have an 
interest in historic properties and this project? 

– When will you involve the SHPO? Are there complex 
issues involved that they could help you consider? 



Step I: Timing of the Section 106 process 

• Timing is important, since the 106 process must 
be completed prior to the agency’s approval of 
federal expenditures, or the issuance of any 
license/permit 

• Don’t leave Section 106 consultation until the last 
minute 
– If you’re ready to proceed with your project before you 

submit it for review, then there is no real opportunity to 
consider alternatives that would avoid effects to historic 
properties 
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Step II: Identifying Historic Properties: 

 Questions you will need to answer  

• How would you describe your project? 

• Are there any previously identified 
historic properties near your project 
area? 

• How did you decide where to look for 
historic properties? 



Step II: Determine Scope of Efforts 

The Agency in consultation with SHPO 
must determine and document the area of 
potential effects (APE) 



Step II: Area of Potential Effects Definition 

Area of potential effects means the geographic area or 
areas within which an undertaking may directly or 
indirectly cause alterations in the character or use of 
historic properties, if any such properties exist.  The 
area of potential effects is influenced by the scale and 
nature of an undertaking and may be different for 
different kinds of effects caused by the undertaking.   
[36 CFR § 800.16 (d)] 

 



Step II: Area of Potential Effects) 

• The APE is developed before you start looking for historic 
properties, based on your evaluation of the likely scope of 
the effects 

• Be objective- try not to draw your APE to purposely exclude 
areas with known historic properties 

• Include all areas likely to be impacted by the undertaking  

 



Step II: The APE should include: 

• Locations where the undertaking may result in ground 
disturbance (Direct Effects) 

• Locations from which elements of the undertaking (e.g. 
structures or land disturbance) may be readily visible or 
audible (Indirect Effects) 

• Places where the activity may result in changes in traffic 
patterns, land use, public access, etc. (reasonably 
foreseeable Indirect Effects) 



Step II: Documenting the Area of Potential 
Effects 

• Documenting the APE -  Justification for the APE should be 
documented so that the SHPO, consulting parties, and the 
public can understand the factors taken into account in 
defining the APE.  

 

• Boundaries of the APE  - Graphically depict the  APE  (i.e. 
aerial photographs, maps or drawings, with the extent of 
the APE superimposed on the base graphic). 



Step II: APE Example  

APE may be defined 
as a corridor where 
the alternatives are 

close together. 
 



Step II: APE Example 
 

36 

APE may be 
dispersed, as 
illustrated by 

this ADA ramp 
undertaking. 



Step II: Level of Effort required to identify 
Historic Properties 

The agency must make a  reasonable and good faith effort to carry 
out the appropriate identification efforts, which may include 
background research, consultation, oral history interviews, sample 
field investigation, and field survey.  The agency official shall take into 
account past planning, research and studies, the magnitude and 
nature of the undertaking and the degree of Federal involvement, the 
nature and extent of potential effects on historic properties, and the 
likely nature and location of historic properties within the area of 

potential effects. [36 CFR § 800.16 (b)(1)] 

 



Step II: What is a Historic Property? 

 Historic property means any prehistoric or historic district, 
site, building, structure, or object included in, or eligible for 
inclusion in, the National Register of Historic Places 
maintained by the Secretary of the Interior.  This term 
includes artifacts, records, and remains that are related to and 
located within such properties. The term includes properties 
of traditional religious and cultural importance to an Indian 
tribe or Native Hawaiian organization and that meet the 
National Register criteria. [36 CFR 800.16(l)(1)]  



Step II: What is a Historic Property? 

A historic property is any property that is included in, or 
eligible for inclusion in, the National Register of Historic 
Places. National Register properties fall into five broad 
categories: 

• Buildings 

• Structures 

• Sites 

• Objects     

• Districts 

 

Threshold tests: age and integrity 

 



Historic Properties 



Step II: Historic Properties 

The quality of significance in American history, architecture, 
archaeology, engineering, and culture is present in districts, 
sites, buildings, structures, and objects that possess integrity and 
are : 

• Criterion A: Properties that are associated with events that 
have made a significant contribution to the broad patterns of 
our history 

• Criterion B: Properties that are associated with the lives of 
significant persons in our past 
 



Step II:  Historic Properties (cont.) 

• Criterion C: Properties that embody the distinctive 
characteristics of a type, period, or method of 
construction, or that represent the work of a master, 
or that possess high artistic values, or that represent 
a significant and distinguishable entity whose 
components may lack individual distinction 

• Criterion D: Properties that have yielded or may be 
likely to yield, information important in history or 
prehistory 



Step II: Identifying Historic Properties 

Background research to assist in identifying historic 
properties can include: 

Review of the state inventories at OHPO or online 

• National Register of Historic Places (NR) 

• Ohio Historic Inventory (OHI)  

• Ohio Archaeological Inventory (OAI) 

Reviewing available local histories and historic maps at 
OHPO, local libraries 



Step II: State Historic Preservation Office 
Online Mapping System 









Step II: Identifying Historic Properties:  
Finding properties through professional surveys 

What’s a survey? A study designed to locate previously 
unidentified historic properties. 

• NPS and OHPO have guidelines about how to do 
professional level surveys- see OHPO website 

• Use OHPO Fact Sheet for advice about hiring consultants 

• Consultant lists are available from OHPO  

• Get references and call them 

• Make sure that you understand what you’re hiring them 
to do and that it meets the project’s needs. 

• Talk to OHPO! 



Step II: Identifying Historic Properties 

The Federal Agency is responsible for determining 
which cultural resource properties within the APE 
are eligible for listing on the National Register of 
Historic Places 



Step II: Identifying Historic Properties 

Documentation is the key: You must be 
prepared to justify and explain your 
identification efforts and eligibility 
decisions  to SHPO and the public. 

 



Step II:  Identify 
Historic 

Properties 
 

Determine scope of 
efforts 

Identify historic 
properties 

Evaluate historic 
significance 

Historic Properties Are Affected 

No Historic 
Properties 
Affected 

Public 
involvement 



No Historic Properties Affected Finding 

• Agency has determined through consensus 
determination with SHPO that no historic 
properties are present in the APE; 

• Or, Agency and SHPO/THPO concurs that there are 
historic properties present but the undertaking 
will not have any effects on them. 
 

IF NO OBJECTION, SECTION 106 PROCESS IS 
COMPLETE 
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Step III: Assess Adverse Effects 

• If the Federal Agency has identified historic 
properties within the APE, it must assess the 
effects of the proposed project on those properties 

• Significant characteristics of a historic property 
should already be known from identification 
process 

– May include characteristics that have been 
identified subsequent to the original evaluation 
of the property’s eligibility for the National 
Register 



Step III: Criteria of Adverse Effects 

An adverse effect is found when an undertaking may 
alter, directly or indirectly, any of the characteristics of a 
historic property that qualify the property for inclusion 
in the National Register in a manner that would diminish 
the integrity of the property’s location, design, setting, 
materials, workmanship, feeling, or association. [36 CFR 
800.5(a)(1)]  



Step III: Examples of Adverse Effects 

• Physical destruction of or damage to all or part of the 
property 

• Alteration of a property, including restoration, rehabilitation, 
repair, maintenance, stabilization, hazardous material 
remediation, and provisions of handicapped access, that is 
not consistent with the Secretary of the Interior’s Standards 
for the treatment of historic properties [36 CFR 68] 

• Removal of the property from its historic location 



Step III: Examples of Adverse Effects (cont.) 

• Change of the character of the property’s use or of physical 
features within the property’s setting that contribute to its 
historic significance 

• Introduction of visual, atmospheric, or audible elements that 
diminish the integrity of the property’s significant historic 
features 

• Transfer, lease, or sale of a property out of federal ownership 
or control without adequate and legally enforceable 
restrictions or conditions to ensure long-term preservation of 
the property’s historic significance 



Step III: Assess Adverse Effects 

• Agency notifies consulting parties about potential adverse 
effects, provides required documentation, and invites their 
views on project 

• Agency applies Criteria in consultation with: 

– SHPO/THPO and other consulting parties 

– any Indian tribe or Native Hawaiian organization that 
attaches religious and cultural significance to a property 
 

• Agency must consider views provided by other consulting 
parties & public 
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Step III: Possible effect findings 

• Agency applies the Criteria of Adverse Effects and 
makes formal effect finding 

• Possible effect findings after applying Criteria: 

– No Adverse Effect 

– Adverse Effect 



No Adverse Effect Finding 

• Agency and SHPO/THPO concur that the Criteria of Adverse 
Effect are not met for any property within the project’s APE;  

• Or, Agency and SHPO/THPO concur that with conditions 
(such as rehab plans meeting the Secretary’s Standards), 
the project will have no adverse effect 

 

IF NO OBJECTIONS, SECTION 106 PROCESS IS COMPLETE 



If Criteria of Adverse Effect are met: 

• Agency continues to Step IV: Resolve Adverse Effect 

• Goal of continued consultation will be to explore 
project alternatives that could avoid, minimize, or 
mitigate adverse effects 
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Step IV: Consultation to Resolve Adverse 
Effects 

• Agency continues consultation with SHPO/THPO 
and other consulting parties to evaluate 
alternatives that might avoid or reduce adverse 
effects. 

• If adverse effects cannot be avoided, then all of 
the consulting parties work to find creative 
mitigation options for the  project’s adverse 
effects. 



Step IV: Agency invitation to the Council  
to participate in Consultation 

• For all adverse effect findings 

• When a National Historic Landmark is adversely affected 

• When a Programmatic Agreement is proposed 

• To help with complex consultation 



Step IV: Criteria for Council Involvement 

Council is likely to enter a review when 
there are:  

• Substantial impacts on important 
properties. 

• Important questions of policy or 
interpretation. 

• Procedural problems 

• Issues of concern to American 
Indians. 



Step IV: Possible Outcomes: Consulting to 
Resolve Adverse Effects 

• Projects can be changed so that adverse effects are 
completely avoided; or 

• Projects are changed to reduce number of properties 
affected or severity of effects; or 

• Agency and consulting parties negotiate Memorandum of 
Agreement to establish terms for the mitigation of project 
effects. 

– MOAs can be negotiated and finalized without Council 
involvement. 



Step IV: What is a Memorandum of Agreement? 

• An MOA is, in part, a summary of the 
consultation that occurred to resolve 
adverse effects. 

• The MOA lists any mitigation that will be 
carried out by the Agency or the 
applicant, and is similar to a contract. 

• Agencies and consulting parties complete 
review process by executing MOA, and 
implementing its terms. 



Step IV: Effective consultation  

Effective consultation occurs when you:  

• keep an open mind;  

• state your interests clearly;  

• acknowledge that others have legitimate interests, 
and seek to understand and accommodate them;  

• consider a wide range of options;  

• identify shared goals and seek options that allow 
mutual gain; and 

• bring forward solutions that meet the agency’s 
needs. 

• Creative ideas about alternatives (not complaints) 

 



Step IV: The MOA: The Signatories 

Agency and SHPO/THPO are usually the minimally 
required signatories 

• Council is only an MOA signatory if formally 
participating in consultation 



Step IV: The MOA: Invited Signatories 

 
The Agency may invite the following 
parties to be full signatories:  

• Any consulting parties with 
responsibilities to carry out 
under the MOA  

• Indian tribes that attach 
religious & cultural significance 
to properties off tribal lands 



Step IV: The MOA: Concurring Parties 
 

Other parties may be invited to concur in the 
MOA 

• Consulting parties without responsibilities 
under the MOA may still be asked to simply 
concur with the MOA  

• Having consulting parties concur with the 
MOA can be an indication that their views 
were adequately considered during the 
consultation 

• Their refusal to concur does not block MOA, 
and they may decline with no explanation 

 



Step IV: Finalizing the MOA 

• Agency signs MOA after terms are settled, circulates MOA 
among other signatories 

• OHPO is the last signature added to MOA 

• Agency must submit a copy of the executed MOA to 
Council 

• Final project documentation must accompany MOA 

• If you don’t submit MOA to Council, Section 106 process has 
not been completed  

• Helps Council to monitor overall application of Section 106 
process 

 

ONCE THE SIGNED MOA HAS BEEN SUBMITTED TO 

 COUNCIL, SECTION 106 PROCESS IS COMPLETE 
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Failure to Agree: 
Deadlocks don’t have to happen in 106 

process 

• Any consulting party can ask for Council assistance at any 
point in the process 

• Agree to disagree by terminating consultation, allowing 
consultation to end without concurrence between 
Agency and SHPO/THPO, with assistance of Council 

• Agencies can justify granting federal assistance when 106 
process is not fully completed through consultation with 
Council 



Termination of Consultation 

• Agency termination must be by Agency head or 
other policy-level official 

• If SHPO terminates, Council may execute an MOA 
with the Agency rather than comment; if THPO 
terminates, Council must comment 

• Prior to Council termination, Council may consult 
Federal Preservation Officer of Agency to seek 
resolution 



Any questions?  

 



Thomas Grooms 
State Historic Preservation Office 

614-298-2000 
tgrooms@ohiohistory.org 

section106@ohiohistory.org 
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